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P.S. –Tezpur, District–Sonitpur
[Driver of the vehicle No. AS–12 A–9124 (407 ) (Mini Truck)]
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[Insurer of the vehicle No. AS–12 A–9124 (407 ) (Mini Truck)]

……………..Opposite Parties
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For the Claimant : Sri R. Goswami, Advocate
Smt. K. Gohain, Advocate

For the Opposite Party No. 3 :  Sri S.K. Singh, Advocate.

Date of Argument :        01–12–2011, 04-02-2012

Date of Judgment :        24–02–2012



J  U  D  G  M  E  N  T        

 A claim petition under Section 166 of M.V. Act 

has been submitted by the claimant Haraprova Devi for 

Award  of  compensation  to  her  because  she  sustained 

multiple soft tissue injuries due to Road Traffic Accident. 

In order to get compensation brought the following fact :

2. On 04-06-2006 at  abut  4.45  p.m.  while  the 

claimant  and other  people  were  returning  to  house by 

vehicle No. AS-12 A / 9124 from Dhekiajuli the vehicle 

capsized on the National Highway 52 near Ghatowa and 

as  a  result  she  sustained  injuries.  The  accident  was 

occurred due to rash and negligent driving of the vehicle. 

However, she was shifted to Kanaklata Civil Hospital and 

from  there  referred  to  Guwahati  Medical  College  & 

Hospital.  She received treatment of  both the hospitals. 

During  medical  treatment  she  incurred  expenditure 

including conveyance expenses. 

3. The owner  and driver  of  the vehicle  did  not 

contest  the  proceeding.  The  insurer  is  United  India 

Insurance Co.  Ltd.   The Insurance  Company contested 

the proceeding in all points by obtaining permission u/s 

170  M.V.  Act.  The  contesting  O.P.  did  not  deny  the 

injuries sustained by the claimant. The accident is also 

not  denied.  But  the  plea  of  the  insurer  is  that  the 

involved  vehicle  is  a  goods  carrying  vehicle  for  which 

Insurance Policy does not  cover  the risk  of  passenger. 

The O.P. No. 3 (insurer) further pleaded that the claimant 

was gratuitous passenger of that goods carrying vehicle 
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for  which  the  Insurance  Company  is  not  liable  to  pay 

compensation.  In  support  of  the  aforesaid  pleading 

submitted  a  case  law  of  Gauhati  High  Court  vide 

National Insurance Company Ltd. Vs.  Bimala Devi  

and others, 2010 (2) GLT 930.  

In that case Tribunal fasten the entire liability 

on the insurer absolving the owner but the High Court 

held  that  Award  to  be  satisfied  by  the  owner  of  the 

offending vehicle and not by the Insurance Company. The 

reason cited by the High Court that when the gratuitous 

passenger is traveling by a goods carrying vehicle he has 

the knowledge that Policy does not cover the risk for the 

passenger. Not only that owner of goods carrying vehicle 

is  not  allowed  by  provision  of  law  to  get  insured  the 

vehicle  covering  any  passenger  traveling  in  the  goods 

vehicle and the Insurance Company is liable. Vide case 

law in New India Assurance Co. Ltd. Vs. Vedwati and 

others 2007 ACJ 1043. Not only in the aforesaid case 

Supreme Court held that a the Insurance Company is not 

liable  to  pay  compensation  to  gratuitous  passenger 

traveled in a good carrying vehicle but also in National 

Insurance Co. Ltd. Vs. Cholleti Bharata and others,  

2008 ACJ 268, the Supreme Court held that Insurance 

Company  is  not  liable  for  the  death  of  or  injuries 

sustained  by  passenger  traveling  in  goods  vehicle 

gratuitously.

4. In the instant case it is admitted fact that the 

claimant and other people were traveling by a Mini Truck. 

The said Truck is nothing but a goods carrying vehicle. So 

she was a gratuitous passenger. Hence after hearing both 
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sides’ counsel I am of opinion that if the claimant is able 

to establish the fact of sustaining injury due to accident 

of Mini Truck where she was travel and said accident was 

occurred due to rash and negligent driving of the vehicle, 

she may get compensation but the Insurance Company is 

not liable to pay the compensation, rather the owner of 

the involved vehicle will be liable to pay compensation. 

Keeping in mind the above law I am proceeding to decide 

the case.

5.  In the instant case following issues framed by 

my predecessor-in-chair :

 

1. Whether the alleged accident took place 

due to rash and negligent driving by the driver 

of the Vehicle No. AS–12 A / 9124 [407 (Mini 

Truck) ? 

2. Whether the claimant is / are entitled to 

any compensation and if yes, what will be the 

quantum of compensation and by which of the 

respondents this amounts shall be paid ?

6. To  establish  those  issues  in  favour  of  the 

claimant  she  examined  herself  as  CW-1 and  examined 

Sri  Parag  Nath  as  CW-2.  In  addition  of  oral  evidence 

exhibited some documents including Accident Information 

Report vide Ext – 2 and some Medical papers and Cash 

Memos of Medicines. The contesting opposite party cross-

examined  the   CWs  in  all  points  after  obtaining 
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permission u/s 170 of M.V. Act because the owner and 

driver of the alleged involved vehicle did not contest the 

claim proceeding.  

7. Heard  argument  of  both  sides’  counsel  and 

perused the evidence on record.

8. Both the issues are taken together for decision 

for the sake of appreciating the evidence conveniently. 

9. The claimant deposed that Members of Mahila 

Samittee including herself while returning from Dhekiajuli 

to Tezpur by vehicle bearing Registered No. AS-12 A / 

9124 the vehicle capsized on the NH 52 near Ghatowa 

and as  a result  she sustained grievous  injuries  on her 

person.  She  also  deposed  that  from  the  place  of 

accident  she  was  sent  to  Kanaklata  Civil  Hospital  for 

treatment  and  subsequently  she  was  provided  medical 

treatment at Guwahati Medical College, Guwahati.  How 

many days she was remain in Kanaklata Civil Hospital for 

treatment and on which date she went to GMC, Guwahati 

is  not  clear  from  her  deposition.  But  during  cross-

examination she made it clear that she boarded on the 

rear portion of a Truck along with 50 other person at the 

relevant  time  of  accident.  Nevertheless,  the  fact  of 

accident  and  sustaining  injuries  on  the  person  of  the 

claimant  is  not  challenged  by  the  contesting  opposite 

party. 

10. Now  question  remains  as  whether  accident 

took  place  due  to  rash  and  negligent  driving  of  the 

vehicle. Nothing specifically deposed by the claimant but 
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she adduced evidence to say that the accident occurred 

due to sudden appearance of a scooter  in front of the 

vehicle.  The  said  fact  is  not  supported  by  CW-2  by 

adducing evidence or even I do not find any material on 

record to conclude that a scooter appeared.  Hence the 

aforesaid  fact  regarding  appearance  of  scooter  is  not 

believed. Whatever may be the real fact, it is admitted 

that  the  vehicle  capsized  on  the  road.  The  CW-2 

supported the fact of accident and the claimant sustained 

injuries. He further deposed that he saw the accident and 

soon after accident along with other people he brought 

the claimant to Kanaklata Civil Hospital. In his evidence 

he again deposed that from Kanaklata Civil Hospital the 

claimant  was  shifted  to  GMC,  Guwahati.  All  those  fact 

remained unchallenged.  That  is  why I  do not  find any 

difficulty to conclude that the claimant sustained injury 

due  to  accident.  But  the  Medical  Report  vide  Ext  -  6 

speaks that she sustained multiple soft tissue injuries.

11. As  the vehicle  capsized on the  road without 

any cogent ground it is presumed that the accident took 

place  due  to  rash  and  negligent  driving.  Thus  the 

claimant is entitled compensation from the owner of the 

involved vehicle. The insurer of the vehicle is not liable to 

pay compensation because the claimant was a gratuitous 

passenger of goods carrying vehicle in which there is no 

coverage of risk of any gratuitous passenger.

12. In this case the victim is unable to establish 

the fact of grievous injury except a fact of multiple soft 

tissue injuries. That is why taking into consideration of 

the fact of  treatment at Kanaklata Civil  Hospital,  GMC, 
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Guwahati  and  various  laboratory  tests  as  well  as 

purchasing of medicines, I am of opinion that a lumpsum 

amount of Rs. 40,000/- only is sufficient to meet the ends 

of justice.

13. Accordingly,  it  is  held  that  the  claimant  is 

entitled  Rs.  40,000/-  (Rupees  Forty  Thousand)  as 

compensation. No separate cost is awarded.

14. The owner of the involved vehicle is directed 

to pay the aforesaid compensation of Rs. 40,000/- with 

9% interest  w.e.f.  the  date  of  filing  the  claim petition 

within 60 days from today.

15. With the above, this proceeding is disposed of 

on contest.  

       ( B. DEBNATH )
  MEMBER,

         MOTOR ACCIDENT CLAIMS TRIBUNAL
             SONITPUR : : TEZPUR

Dictated and corrected by me

( B. DEBNATH )
Member

Motor Accident Claims Tribunal
Sonitpur :: Tezpur

Typed and transcribed on dictation by me –

( I. Goswami)
Stenographer
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